COUNCIL OF THE COUNTY OF MAUI

POLICY COMMITTEE

December 7, 2012 Committee
Report No.

Honorable Chair and Members
of the County Council

County of Maui

Wailuku, Maui, Hawaii

Chair and Members:

Your Policy Committee, having met on November 20, 2012, and
November 26, 2012, makes reference to County Communication 12-225, from the
Director of Environmental Management, transmitting a proposed resolution entitled
“AUTHORIZING THE PURCHASE OF LAND LOCATED AT PULEHU ROAD,
KAHULUI, ISLAND AND COUNTY OF MAUI, PURSUANT TO CHAPTER 3.44,
MAUI COUNTY CODE”.

The purpose of the proposed resolution is to authorize the purchase of
approximately 28.486 acres (“28 acres”) described as Lot 2-A-1 of the Central Maui
Sanitary Landfill Subdivision (TMK: (2) 3-8-003:019 (portion)), located at Pulehu Road,
Kahului, Maui, for $813,000, pursuant to Chapter 3.44, Maui County Code. The
Department of Environmental Management is considering the land as a possible location
for the expansion of the Central Maui Landfill.

Your Committee notes that the purchase agreement for the property is attached as
Exhibit “1” to the proposed resolution. The proposed resolution also attaches a
preliminary title report, an appraisal dated August 25, 2011, and a License Agreement.
The License Agreement would allow Alexander & Baldwin, LLC (“A&B”) to harvest
any crop being grown on the property until the harvest is completed (estimated at
March 2014).

Your Committee notes that the appraised value of the property is $713,000. Your
Committee questioned the $100,000 differential in the appraised value and the purchase
price. The Deputy Director of Environmental Management noted that the price was
negotiated with A&B to compensate the company for its anticipated expenses in
relocating an access roadway, interior roadways, gates, water facilities, and other
infrastructure onto other adjacent properties owned by A&B. The Deputy Director also
advised that an updated appraisal as of November 2012 valued the property at $752,000.
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The Deputy Director further noted that the Department is considering the
possibility of using the property to warehouse materials, handle green waste, and
accommodate a materials recovery facility and abandoned vehicle storage yard.

Grant Chun, Vice President, A&B Properties, Inc., informed your Committee that
the proposed transaction had been initiated by the County, and that A&B has agreed to
sell the land to assist the County in its efforts to address the County’s solid waste needs.
He described the historical efforts to identify land in the vicinity of the existing Central
Maui Landfill for expansion purposes.

Your Committee noted that an approximately 22-acre portion of the 28 acres is
designated as Important Agricultural Lands (“IAL”). Your Committee discussed how
that designation may impact the use of the property for landfill expansion purposes.
Your Committee was satisfied with the options presented to pursue use of the 28 acres for
the public purpose of landfill expansion.

Your Committee also questioned the references to a “remainder parcel” in the
purchase agreement. Your Committee was advised that the 28 acres had been subdivided
and consolidated with County-owned land in anticipation of the sale, and that the County
and A&B are, therefore, co-tenants of approximately 179.962 acres now known as Lot
1-A-1.

At the request of the Chair of your Committee, the Department of the Corporation
Counsel transmitted a revised proposed resolution, approved as to form and legality, to
clarify these issues and incorporate nonsubstantive revisions. The revised proposed
resolution describes the consolidation of lots and the subsequent designation of the 28
acres as a portion of Lot 1-A-1. It also clarifies that the intent of the purchase agreement
is to sell all of A&B’s interest in Lot 1-A-1, which includes the 28 acres, to the County.

A Deputy Corporation Counsel noted that if the Council approves the purchase,
that approval would extend to the consolidation and resubdivision process outlined in the
proposed resolution.

As a result of concerns expressed with the subdivision process, the Chair of your
Committee stated that all departments in the future should seek the advice of the
Department of the Corporation Counsel before signing documents, to ensure that no
legislative action is required before departments are authorized to sign.



COUNCIL OF THE COUNTY OF MAUI

POLICY COMMITTEE

December 7, 2012 Committee

Page 3 Report No.

Your Committee voted 5-0 to recommend adoption of the revised proposed
resolution and filing of the communication. Committee Chair Hokama and members
Baisa, Mateo, Victorino, and White voted “aye”. Committee Vice-Chair Carroll and
members Cochran, Couch, and Pontanilla were excused.

Your Policy Committee RECOMMENDS the following:

1. That Resolution , as revised herein and attached hereto,
entitled “AUTHORIZING THE PURCHASE OF LAND LOCATED AT
PULEHU ROAD, KAHULUI, ISLAND AND COUNTY OF MAUI,
PURSUANT TO CHAPTER 3.44, MAUI COUNTY CODE”, be
ADOPTED; and

2. That County Communication 12-225 be FILED.

This report is submitted in accordance with Rule 8 of the Rules of the Council.

//ééé/

G'RIKI HOKAMA, Chair

pol:cr:12060aa:cmn
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Expansion Parce!
Central Maui Sanitary Landtil Subdivision
11-8029

19.30A.050 Permitted uses.

The following uses and structures shall be permitted in the agriculturail district provided they aiso comply
with all other applicable laws:
A. Principal Uses.
. Agriculture;
. Agricultural land conservation;
. Agricuitural parks, pursuant to chapter 171, Hawai'i Revisegd Statutes;
. Animal and livestock raising, including animal feed iots and sales yards;
. Private agricuitural parks as defined herein;
. Minor utility faciliies as defined In section 19.04.040, Maui County Code; and
. Retention, restoration, rehabilitation, or improvement of buildings, sites or cultural landscapes of
historical or archaeological significance,
B. Accessory Uses, Uses which are incidental or subordinate to, or customarily used in conjunction with a
permitted principal use, as follows:
1. Two farm dwellings per lot, one of which shall not exceed one thousand square feet of developable
area;
2. One farm tabor dwelling per five acres of lot area. On the island of Maui, the owner or lessee of the
lot shall meet two of the following three criteria:
a. Provide proof of at [east $35,000 of gross sales of agricultural product(s) per year, for the
preceding two consecutive years, for each farm labor dwelling on the lot, as shown by State
general excise tax forms and federal Schedule F forms;
b. Provide certification by the Mauil board of water supply that agricultural water rates are being
paid if the subject lat is served by the County water system; or
¢. Provide a farm plan that demonstrates the feasibility of commerciat agricultural production,
On the islands of Moloka'i and Lana'i, the owner or lessee of the lot shaill meet both of the criteria
provided by subsections 19.30A.050.B.2.a and 19.30A.050.8.2.b;
3. One agricultural products stand per lot, for the purpose of displaying and selling agricuftural
products grown and processed on the premises or grown in the County, provided that said stand shall
not exceed three hundred square feet, shall be set back at ieast fifteen feet from roadways, shall
have a wall area which is at least fifty percent open, and shall meet the off-street parking
requirements for roadside stands provided by section 19.36.010, Maui County Code, except that
paved parking shall not be required; stands which display or sell agricultural products which are not
grown on the premises shall be required to obtain a special permit pursuant to chapter 205, Hawai'i
Revised Statutes;
4, Farmer's markets, for the growers and producers of agricultural products to display and sell
agncultural products grown and processed in the County; structures shall have a wall area which is at
least fifty percent open; markets shall operate only during daylight hours and shall not operate on
parcels less than ten acres; the director of public works and waste management may impose
additional requirements if a building permit is required for any structures; markets which display or
sell agricultural products which are not grown on the premises shall be required to obtain a special
permit pursuant to chapter 205, Hawai'i Revised Statutes;
S. Storage, wholesale and distribution, including barns; greenhiouses; storage facilities for agricultural
supplies, products and irrigation water; farmer's cooperatives; and similar structures that are
customarily associated with one or more of the permitted principal uses or, for the purpose of this
section, are associated with agricuiture in the County;
6. Processing of agricultural products, the majority of which are grown in the County; this inciudes
the burning of bagasse as part of an agricultural operation;
7. Energy systems, small-scale;
8. Smail-scale animai-keeping;
9. Animal hospitals and animal board facilities; if conducted on the island of Moloka'i, such uses shali
have been approved by the Moloka'i planning commission as conforming to the intent of this chapter;
10. Riding academies; if conducted on the island of Moloka'i, such uses shall have been approved by
the Moioka'i planning commission as conforming to the intent of this chapter;
11, Open land recreation as follows: hiking; noncommercial camping; fishing; hunting; equestrian
activities; rodeo arenas; arboretums; greenways; botanical gardens; guided tours which are
accessory to principal uses, such as farm or plantation tours, petting zoos, and garden tours; hang
gliding; paragliding; mountain biking; and accessory restroom facilities. If hiking, fishing, hunting,
equestrian activities, rodeo arenas, hang gliding, paragliding or mountain biking and conducted for
commercial purposes on the island of Moloka'i, such uses shalf have been approved by the Moloka'i
planning commission as conforming to the intent of this chapter. Open land recreation uses or
structures not specifically permitted by this subsection or by subsection 19.30A.060.H shall be
prohibited; certain open land recreation uses or structures may also be required to obtain a special
permit pursuant to chapter 205, Hawai'i Revised Statutes;
12. Parks for public use, not including golf courses and not including commercial uses except when
under the supervision of a government agency in charge of parks and playgrounds; and
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13. Other uses which primarily support a permitted principal use; however, such uses shall be
approved by the appropriate planning commission as conforming to the intent of this chapter. (Ord.
2749 § 3 (part), 1998)

19.30A.060 Special uses.

The foliowing uses and structures shall be permitted in the agricultural district if a special use permit,
pursuant to section 19,510.070, Maui County Code, has been obtained; except that if a use described in
this section also requires a special permit pursuant to chapter 205, Hawai'i Revised Statutes, and if the
tand area of the subject parcel is fifteen acres or less, the State special permit shal! fulfill the requirements
of this section:

A. Additional farm dwellings beyond those permitted by subsection 19.30A.050.8.1;

8. Farm labor dwellings that do not meet the criteria of subsection 19.30A.050.8.2;

C. Agricultural products stands that do not meet the standards of subsection 19.30A.050.8.3;

D. Farmer's markets that do not meet the standards of subsection 19.30A.050.8.4;

E. Public and quasipublic institutions which are necessary for agricultural practices;

F. Major utllity facitities as defined in section 19.04.040, Maui County Code;

G. Telecommunications and broadcasting antenna;

H. Open land recreation uses, structures or facilities which do not meet the criteria of subsection
19.30A.050.B. 11, inciuding commercial camping; gun or firing ranges; archery ranges; skeet shooting;
paint ball; bungee jumping; skateboarding, roller blading; playing fields; accessory buildings and
structures. Certain open land recreation uses or structures may also be required to obtain a special
permit pursuant to chapter 205, Hawal'l Revised Statutes. The following uses or structures shall be
prohibited: airports, hefiports, drive-in theaters, country clubs, drag strips; motor sports facilities; goif
courses and goif driving ranges;

1. Cemeteries, crematories, and mausoleums;

J. Churches and religious institutions;

K. Mining and resource extraction; and

L. Landfilis. (Ord. 2748 § 3 (part), 1998)

19.30A.070 Private agricultural parks.

Private agricuiturali parks provide for appropriately sized, functionally configured, and affordable
agricuitural parceis to support diversified agricultural development. Lots created for the purposes of
establishing or expanding a private agricultural park shall not be counted in or as part of the number of
lots permitted by subsection 19.30A.030.G. Except as otherwise provided in this chapter, the following
requirements and standards shali apply for uses, facilities, and structures in areas designated as private
agricultural parks;
A. Individual lot leases or deeds shall provide that the lots is restricted to agricultural purposes;
B. Lots within private agricultural parks shail be made availabie for iease or sale;
C. No permanent or temporary dwellings or farm dwellings, inCluding trailers and campers, shall be
permitted within a private agricultural park, unless the following requirements are met:

1. A special use permit, pursuant to section 19.510.070, Maui County Code, has been obtained;

2. The lot on which the dwelling is iocated is used principally for agriculture, and the occupant of the

dwelling provides security or caretaker services for the private agricuitural park;

3. A maximum of one dwelling per lot;

4. The private agricultural park shall be subject to a maximum density of one dwelling per twenty-five

acres of private agricultural park area; and

5. The dweliing shall be subject to a maximum developable area of seven hundred square feet.
D. A restrictive covenant excluding dwellings that do not meet the criteria of subsection 19.30A.070.C
shall be included in the deed of the lot and run with said lot as long as said lot Is within the agricultural
district. This restriction shall not prohibit the construction of storage sheds, equipment sheds or other
structures appropriate to the agricultural activity carried on within the lot;
E. Agricultural parks shall not be less than twenty-five acres in size;
F. Minimum lot area: five acres;
G. Subdivision requirements, as set forth in the following provisions of Title 18, Maui County Code, shall
not apply to private agricultural parks and the lots therein:

1. 18.16.010 to 18.16.180;

2.18.16.270 to 18.16.3108,;

3. 18.16.320;

4, 18.20 to 18.20.090;

5. 18.20.140; and

6. 18.28; and
H. All requirements set forth herein shall terminate if an area designated as an agriculturat park is rezoned
to a nonagriculturai 20ning district. (Ord. 2744 § 3 (part), 1998)
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19.30A.080 Agricultural leases,

A. Any tandowner may enter into an agricuitural lease provided that the following conditions are met:
1. The principal use of the leased land is agriculture; and
2. No permanent or temporary dwellings or farm dwellings, including trailers and campers, are
constructed on the leased area. This restriction shall not prohibit the construction of storage sheds,
equipment sheds or other structures appropriate to the agricultural activity carried on within the lot.
B. Subdivision requirements, as set forth In Title 18, Maui County Code, shall not apply to agricuitural
leases. (Ord. 2749 § 3 {part), 1998)

19.30A.090 Substandard agricufturat lots.

Substandard agricultural fots existing prior to the enactment of the ordinance codified in this chapter shall
be subject to the following standards:

A. Lots less than two acres but equal to or greater than one-haif acre shall be subject to the yard and
building height standards as set forth for lots of such area in section 19.29.020, Maui County Code, and
shail be exemnpt from the maximum developable area restriction of subsection 19.30A.030.D; and

B. Lots less than one-half acre shall be subject to the yard and building height standards as set forth for
lots of such area in sections 19.08.050 and 19.08.060, Maui County Code, and shall be exempt from the
maximum developable area restriction of subsection 19.30A.030.0. {Ord. 2749 § 3 (part), 1998)

19.30A.100 Exemptions pursuant to state law.

A. If provided by Hawai'i Revised Statutes, for lands legally defined and recognized as Kuleana or similar
type of land ownership, such as tand commission awards or royal patents, the district standards of section
19.30A.030, and the density restriction of subsection 19.30A.050.B.1, shali not apply.

B. Affordable housing projects as set forth in chapter 201E, Hawai'i Revised Statutes, shall be exempt
from the requirements of this chapter. (Ord. 2749 § 3 (part), 1998)

19.30A.110 Permits issued prior to the enactment of this ordinance.

State or County special permits, special use permits, conditiona! permits and variances issued prior to the
enactment of the ordinance codified in this chapter shall remain in full force and effect for their duration,
and their renewal shall be subject to the provislons of this chapter. Any dwelling or structure that was
constructed with a building permit that was approved prior to the enactment of said ordinance need not
acquire a County speclal use permit, conditionai permit or variance and may be reconstructed as
permitted by the original building permit(s), and such dwellings or structures may be expanded or
modified with a building permit, subject to the other provisions of this chapter and this titie. (Ord. 2749 §
3 (part), 1998)

19.30A.120 Rule-making authority.

The planning director and the director of public works and waste management shali have the authority to
adopt rules regarding the administration of this chapter. (Ord. 2749 § 3 (part), 1998)

34 ACM
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PROFESSIONAL QUALIFICATIONS - TED YAMAMURA, SRA, R/W-AC ]

STATE LICENSING

State Certified General Appraiser,
State of Hawati, License No, CGA 160, 9/18/1991
Expiration; December 31, 2011

PROFESSIONAL AFFILIATIONS

Member---Appraisal Institute - Honolulu Chapter #67, SRA Designation - 1985
Member---1nternational Right of Way Association (IRWA), R/W-AC Certification - 2007

PROFESSIONAL AND COMMUNITY INVOLVEMENT

Past President---Hawaii Chapter of the Appraisal Institute ~ 2010

Member---County of Maui, Board of Water Supply - 2008

Past Member---State of Hawaii, Board of Land & Natural Resources - 2001-2006

Past President---International Right of Way Association (IRWA), Hawaii Chapter #30 - 2004

EXPERIENCE AND EDUCATION

Executive Vice President
ACM Consultants, Inc.

2073 Wells Street Suite 100
Walluku, Maui, Hawaii 97693

Previously associated with the following:

Vice President - Alexander 8 Alexander, Ltd, - Maui Division;
March 1979 - August 1982

Assistant Vice President - Honolulu Federal Savings & Loan Assn;
September 1974 - March 1979

United States Air Force - 1967 - 1971

Educated: Maui High School and University of Hawaii

SUCCESSFULLY COMPLETED THE FOLLOWING COURSES:

International Right of Way Assodation - Course 403, Easement Valuation,
Tucson, Arizona - 2008

International Right of Way Assoclation - Course 410, Reviewing Appraisals in Eminent Domain,
Tucson, Arizona -~ 2008

International Right of Way Association -~ Course 401, The Appraisal of Partial Acquisitions
Fresno, California ~ 2007

Appraisal Institute ~ National Uniform Standards of Professional Appraisal
Practice (USPAP) 2010-2011 Update Course - 2010

International Right of Way Association - Course 409, Integrating Appraisal Standards,
Anaheim, California - 2005

Appraisal Institute - Business Practices and Ethics, Honolulu, Hawaii - 2009

Appraisal Institute - Course 400, Uniform Standards of Professional Appraisal
Practice (USPAP), Honolulu, Hawaii - 2003

Appraisal Institute - Standards of Professional Practice Part C, Honolulu, Hawali - 1997

Appraisal Institute - Standards of Professional Practice Part A and Part B,
Honolulu, Hawaii - 1993

Internationat Right of Way Association {(IRWA) Course 214, Skills of Expert Testimony
Honclulu, Hawaii ~ 1968

Society of Real Estate Appraisers (SREA) Course 102 Examination, “Applied
Residential Property Valuation®, Honoluly, Hawaii - 1982

Society of Real Estate Appraisers {(SREA) “Narrative Demonstration
Report” Examination, Walluku, Maui, Hawaii - 1983

Society of Real Estate Appraisers {(SREA) Course 101 Examination,
*Introduction to Appraising Real Property”, Honolulu, Hawaii - 1979
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Exhibit “"C”
AGRICULTURAL EXCEPTIONS

The following provision shall be included in the warranty deed from A&B, as “Grantor” to
County, as "Grantee”:

“The Grantee acknowledges that the Property is adjacent to, nearby or in the vicinity of
lands being, or which in the future may be, actively used for the growing, harvesting and
processing of sugar cane and other agricultural products (such growing, harvesting and
processing activities being herein collectively called the “Agricultural Activities”),
which activities may from time to time bring upon the Property or result in smoke, dust,
noise, heat, agricultural chemicals, particulates and similar substances and nuisances
(collectively, the “Agricultural By-Products”). The Grantee hereby assumes complete
risk of and forever releases the Grantor from all claims for damages (including, but not
limited to, consequential, special, exemplary and punitive damages) and nuisances
occurring on the Property and arising out of any Agricultural Activities or Agricultural By-
Products. Without limiting the generality of the foregoing, the Grantee hereby, with full
knowledge of its rights, forever: (i) waives any right to require the Grantor, and releases
the Grantor from any obligation, to take any action to correct, modify, alter, eliminate or
abate any Agricultural Activities or Agricultural By-Products, and (ii) waives any right to
file any suit or claim against the Grantor for injunction or abatement of nuisances. Any
Agricultural Activities or Agricultural By-Products, and any claim, demand, action, loss,
damage, liability, cost or expense arising therefrom, shall not constitute a breach of any
covenant or warranty of the Grantor under this agreement or be the basis for a suit or
other claim for injunction or abatement of nuisances, and the Grantee hereby forever
waives any right to file any such suit or claim. As used in this section regarding
Agricultural Activities, all references to the “Grantor” shall mean and include the Grantor
and all parent, subsidiary, sister and other affiliated companies of the Grantor, in their
respective capacities as the current owner of the Property, the owner of the lands on
which the Agricultural Activities are or may be conducted, and the person conducting or
who may conduct the Agricultural Activities, and all successors and assigns of the
Grantor and its parent, subsidiary, sister and affiliated companies. Each of the
foregoing covenants, agreements, acknowledgments, waivers and releases shall
constitute covenants running with the land. Each such covenant, agreement,
acknowledgment, waiver and release shall be binding upon, and all references to
“Grantee” shall mean and include, the Grantee, its heirs, personal representatives,
successors and assigns, and all persons now or hereafter acquiring any right, title or
interest In or to the Property (or any portion thereof) or occupying all or any portion of
the Property. By accepting any right, title or interest in the Property (or any portion
thereof) or by occupying all or any portion of the Property, each such person
automatically shall be deemed to have made and agreed to, and shall be bound by,
observe and be subject to, each of the foregoing covenants, agreements,
acknowledgments, walvers and releases.”

EXHIBIT “C”
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Exhibit “D”
SUBDIVISION APROVAL

ALAN M. ARRKAWA RALPHM NAGAM!NE LS. PE

Wayor o] Services A
DAVID C. GOODE CARY YASAASHITA, PE,
Dieactor Enginearing Division
ROWENA M. DAGDAG-ANDAYA BRIAN HASHIRO. PE,
Oaputy Diractor Higheays Division
COUNTY OF MAUI
DEPARTMENT OF PUBLIC WORKS
DEVELOPMENT SERVICES ADMINISTRATION
250 SOUTH HiGH STREET .
WAILUKU, MAUI, HAWAL 96783

June 27, 2011

AN a g

Mr. Kirk T. Tanaka, President
TANAKA ENGINEERS, INC.
871 Kolu Street, Stlte 201
Wailuku, Hawall 98793

SUBJECT: CENTRAL MAUI SANITARY LANDFILL SUBDIVISION
TMIC (2) 3-8-003:019 & 025
SUBDIVISION FILE NO. 3.2263

Dear Mr. Tanaka:

Final approval for the subject suhdivision has been granted on June 27, 2011, based upon
Section 18.12.050 (Limited subdivisions) of tha Maui County Code. An approved final plat is
enclosad for your records.

If you have any questions regarding this leiter, please contact Lesli Otani of our Development
Services Administration at 270-7252.

Sincerely,

I #f—
DAVIP C. GOODE
Director of Public Works

Enclosure Approved Final Plat
DA RIN225]- LA

c. Dept. of Finance, Real Property Tax Division wifinal piat
Depl. of Finance, Tax Map Division w/final plal
Buliding Permit Ssction wifinal plat
Engineering Division wifinal plat
Dept. of Planning wifinal plat
Dept. of Water Supply w/ifinal plal
Palice Dept. whinal plat
State Dept. of Health wifinal plat
Maui Etectric Co. wifinal plat

EXHIBIT "D”
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Exhibit “F"

LICENSE AGREEMENT

THIS LICENSE AGREEMENT is dated , 20__, and is by and
between the COUNTY OF MAUIL, a political subdivision of the State of Hawaii with its
principal office and mailing address at 200 South High Street, Wailuku, Maui, Hawaii 96793,
hereinafter called “Licensor” and ALEXANDER & BALDWIN, LLC, a Hawaii limited
liability company, through its division Hawaiian Commercial & Sugar Company, whose post
office address is P. 0. Box 266, Puunene, Maui, Hawaii 96784, hereinafter called “Licensee”,

Licensor hereby exclusively licenses to Licensee that certain property situate at Kahului,
Maui, Hawaii, being identified as a portion of Tax Map Key No. (2) 3-8-003:019, comprising a
total of approximately 28.5 acres, as generally shown on the map attached hereto as Exhibit “A”
and made a part hereof (the “Premises™), together with access thereto, upon and subject to all of
the terms and conditions set forth in this Agreement, and subject to all encumbrances affecting
the Premises.

1. Term. This Agreement shall be for a term commencing as of the date of this
Agreement and continuing until such time as Licensee completes the harvest of any crop then
being grown on the Premises, which time is projected to be approximately March, 2014,
provided that Licensee may terminate this license at any time by giving Licensor thirty (30) days
prior written notice of such termination; provided, further, that if not terminated earlier, this
Agreement shall automatically terminate on September 30, 2014. In the event that Licensee
violates any of the terms of this Agreement, Licensor may terminate this license if, after
receiving written notice of a default of this agreement, Licensee fails to cure the breach within
thirty (30) days, or if the breach cannot be cured within thirty (30) days, Licensee fails to
commence action to cure the breach within thirty (30) days and thereafter, fails to diligently act
to complete the cure of the default. At the Licensor’s sole discretion this Agreement may be
extended for an additional two-year period on the same terms and conditions.

2. License Fees. Licensee shall pay a license fee (“remt”) without notice or
demand, at the rate of One Dollar ($1.00) per annum, payable in advance of the anniversary date
of the effective date of this license in each and every year during the continuance of this license
at the principal place of business of Licensor or such other place designated by Licensor, without
notice or demand therefor and without any deduction or offset whatsoever.

3. Real Property Taxes and Assessments. Licensee shall also, when and as the
same become due and payable, pay all taxes and all other assessments and outgoings of any
nature whatsoever to which the Premises, or Licensor or Licensee in respect thereof, are now or
may during the term of this license become liable, regardless of whether the said taxes,
assessments and outgoings are or shall be assessed to or be payable or dischargeable by law by
either Licensor or Licensee; provided, however, that with respect to any assessment made under
any betterment or improvement law which may be payable in installments, Licensee shall be
required to pay only such installments of principal, together with interest on unpaid balances

EXHIBIT “F”
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thereof, as shall become due and payable during the term of this license. As to any portions of
the Premises which are not separately assessed, Licensee shall reimburse to Licensor, within ten
(10) days after Licensor’s request therefor, the pro rata amount of said taxes, assessments and
outgoings which are attributable to the Premises. Licensee shall be responsible for the payment
of any conveyance tax due on this license. Licensee shall pay directly, before the same become
delinquent, all charges, duties, rates and other outgoings of every description to which the
Premises, or Licensor or Licensee in respect thereof may during the existence of this license be
assessed or become liable for electricity, gas, refuse collection, telephone, sewage disposal,
water or any other utilities or services or any connections or meters therefor, whether assessed to
or payable by Licensor or Licensee, and which are incurred because of Licensee’s use or
occupancy of the Premises.

4. General Excise Taxes. All rent and other amounts payable under this license
shall be net above taxes, assessments and charges of any kind otherwise payable by Licensee;
and Licensee shall also pay (in addition to rent, taxes, assessments and charges) an amount
which, when added to the rent and other reimbursements payable under this license, shall yield to
Licensor after the deduction of all Hawaii general excise taxes and any other taxes imposed
under any other law on account of the receipt, actual or constructive, by Licensor of the rent and
reimbursements payable under this license, a net amount equal to that which Licensor would
have realized from such rent and reimbursements had no such taxes been imposed. During such
time as the Hawaii General Excise Tax remains at its present rate of four percent (4%) and no
other taxes are imposed upon the receipt by Licensor of the rent and other reimbursements due
hereunder, such additional amount will be equal to 4.166% of the rent and reimbursements
payable under this license.

5. Use. Licensee shall at all times use the Premises solely for cultivating and
harvesting sugar cane. Licensee will use the Premises for no other purposes without the prior
written consent of Licensor, which consent may be granted or withheld in Licensor’s sole
discretion.

6. Maintaining the Premises. Licensee shall, at its own expense, keep the Premises
in good, clean and sanitary order, condition and repair, reasonable wear and tear excepted.

7. Insurance. Licensee shall procure at its own cost and expense and keep in force
during the entire term of this license, a policy of general comprehensive liability insurance, in
form and with such insurance company or companies as shall be approved by Licensor, with
such reasonable minimum limits as shall be prescribed by Licensor, in its sole discretion, from
time to time but initially with combined single limits for bodily injury and property damage of
not less than $5,000,000 in any one occurrence. Such policy or policies shall cover occurrences
arising out of the use, occupancy, misuse or condition of the Premises, improvements thereon,
Licensor’s adjacent property and other adjoining and nearby areas, name Licensor as an
additional insured on a primary basis, be deposited with Licensor, require the insurer to give
Licensor at least thirty (30) days’ written notice of its intention to cancel, terminate or amend the
policy or policies in any material respect, and contain a waiver by the insurer of any right of
subrogation to any right of Licensor or Licensee against them or any person acting under them.
Licensee’s insurance will be deemed primary in the event of loss or damage. Licensee waives all
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rights of recovery against Licensor to the extent any losses, claims or damages are (i) covered by
any policy of insurance available to Licensee and/or (ii) not covered by Licensee’s insurance
because of deductibles, the inadequacy of policy limits, policy limitations or exclusions, or
failure to maintain or preserve coverage as required by this license or by policy terms.

8. No Representation or Warranties. Licensor has not made and will not make,
any representation or warranty, implied or otherwise, with respect to the condition of the
Premises, including but not limited to (a) any express or implied warranty of merchantability or
fitness for any particular purpose or (b) any dangerous or defective conditions existing upon the
Premises, whether or not such conditions are known to Licensor or reasonably discoverable by
Licensee. Licensee accepts the Premises in completely “as is” condition, with full assumption of
the risks, and consequences of such conditions. All property, vehicles, approved improvements
and equipment of Licensee shall be kept, placed or stored at the sole risk of Licensee, and
Licensor shall not be responsible or liable for any damage thereto or loss of theft thereof,

9. Compliance with Laws. Licensee shall not make or suffer any unlawful,
improper, or offensive use of the Premises. Licensee will comply with all laws and ordinances
and governmental rules and regulations, including but not limited to obtaining, at its sole cost
and expense, all governmental permits necessary for its use of the Premises.

10.  Nearby Agricultural Activities. Licensor acknowledges that the growing,
harvesting and processing of sugar cane on the Premises may from time to time produce or result
in smoke, dust, noise, heat, agricultural chemicals, particulates and similar substances and
nuisances (collectively, the “Agricultural By-Products”) and that the creation of Agricultural
By-Products shall not constitute an improper or offensive use of the Premises or a nuisance.

11.  No Liens. Licensee shall not commit or suffer any act or neglect whereby the
Premises or the estate of Licensee in the same, shall at any time become subject to any
attachment, lien, charge or encumbrance whatsoever and shall, indemnify, defend and hold
harmless Licensor from and against all liens, charges and encumbrances and all expenses
resulting therefrom, including reasonable attorneys” fees, it being hereby expressly agreed that
Licensee shall have no authority, express or implied, to create any lien, charge or encumbrance
upon the Premises.

12. Indemnification. Licensee shall indemnify, defend and hold harmless Licensor
from and against all actions, suits, investigations, governmental proceedings damages and claims
filed against Licensor, and for all costs and expenses (including attorneys’ fees) incurred by
Licensor, by whomsoever brought or made by reason of or arising out of (a) the issuance of this
license to Licensee, or (b) any act or omission of Licensee or any person claiming by, through or
under Licensee, or (c) any mishap, fire, casualty or nuisance occurring or made on the Premises
or adjacent property, or (d) the use or occupancy of the Premises by Licensee, the general public
or Licensee’s invitees, permittees, employees, agents or conlractors, or (€) Licensee’s breach of
any of the terms or conditions of this Agreement.

13.  Litigation. In case Licensor is without any fault on its part made a party to any
litigation, investigation or govemnmental proceeding (other than condemnation proceedings)

EXHIBIT “F”
Page 30of 9
imanageDB:2033500.11

Page 77 of 86



commenced by or against Licensee and arising out of Licensee’s operations on the Premises,
then Licensee shall and will pay all costs, expenses, damages and reasonable attorneys’ fees
incurred by or imposed on Licensor by or in connection with such litigation, investigation or
governmental proceeding. Licensee shall pay all costs, expenses and reasonable attorneys’ fees
which may be incurred or paid by Licensor in enforcing any covenant and agreement of this
license which may be breached by Licensee, including, without limitation, costs of collection of
rent, taxes and other charges.

14.  Assignment. Licensee shall not directly or indirectly, by operation of law or
otherwise, assign, mortgage or encumber this license or sublicense the whole or any portion of
the Premises. Any merger, consolidation or liquidation of Licensee or any change in the
ownership of or power to vote the majority of Licensee’s outstanding voting stock shall
constitute an assignment of this lease for purposes of this paragraph. Any assignment, mortgage,
encumbrance or sublicense made without such consent shall be null and void and shall constitute
an event of default by Licensee under this Agreement. No assignment of this license shall
release or be deemed to relieve Licensee from the full and faithful performance of any terms and
conditions in this Agreement contained and on Licensee’s part to be observed and performed, or
from any liability for the nonobservance or nonperformance thereof, nor be deemed to constitute
a waiver of any rights of Licensor hereunder.

15.  Swurrender Upen Termination. Upon the termination, surrender or expiration of
this license, Licensee shall peaceably surrender the Premises to Licensor in good, clean and
sanitary condition, order and repair (reasonable wear and tear excepted), and shall restore the
land as nearly as is reasonably possible to its condition immediately prior to the planting of the
last crop on the Premises.

16. Condemnation. In the event at any time during the existence of this license the
Premises shall be taken or condemned by any duly constituted authority exercising the right of
eminent domain, then and in every such case the estate and interest of Licensee in the Premises
so taken shall cease and be determined as of the date possession shall be taken and Licensee shall
not by reason of such condemnation be entitled to any claim either against Licensor or others for
compensation or indemnity and all compensation payable or to be paid by reason of any such
condemnation shall be payable to and be the sole property of Licensor, and Licensee shall have
no interest in or claim to such compensation or any part or parts thereof whatsoever; provided,
however, that in the event any improvements erected or made by Licensee shall be condemned
and taken, then and in that event all compensation payable for such improvements shall accrue to
Licensee.

17.  Late Fees. In the event Licensee fails to pay any installment of rent, additional
rent or other charges hereunder as and when such installment is due, to help defray the additional
cost to Licensor for processing such late payments, Licensee shall pay to Licensor a late charge
in an amount equal to five percent (5%) of such installment. The failure to pay such amount
within ten (10) days after demand therefor shall be an event of default hereunder. The provision
for such late charge shall be in addition to all of Licensor’s other rights and remedies hereunder
or at law and shall not be construed as liquidated damages or as limiting Licensor’s remedies in
any manner.
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18.  Interest on Past Due Amounts. All amounts which shall become due and
payable under this Agreement from Licensee to Licensor shall bear interest payable to Licensor
at the rate of one percent (1%) per month from the due date or dates until paid in full; provided
that this paragraph shall not be construed to authorize delay in payment of any amounts
becoming due hereunder.,

19.  Notice. Any notice or demand to be given to or served upon either Licensor or
Licensee in connection with this Agreement shall be deemed to have been sufficiently given or
served for all purposes by being sent as registered or certified mail, postage prepaid, addressed to
the parties at the respective addresses set forth in the introductory paragraph of this Agreement,
or at such other address as a party may from time to time designate in writing to the other party,
and any such notice or demand shall be deemed conclusively to have been given or served upon
the earlier to occur of the actual date of delivery or three business days after the date of mailing.

20. No Waiver. Licensor’s acceptance of rent or any other sums paid under this
Agreement shall not be deemed to be a waiver by Licensor of any breach by Licensee of any
term, covenant or condition of this Agreement herein contained, or of Licensor’s right to declare
and enforce a forfeiture for any such breach. The failure of Licensor to insist upon strict
performance of any of the terms, covenants and conditions of this Agreement, or to exercise any
option herein conferred in any one or more instances, shall not be construed as a waiver or
relinquishment for the future of any such terms, covenants, conditions or option, but the same
shall be and remain in full force and effect. The term “Licensor” in these presents shall include
Licensor, its successors and assigns and the term “Licensee” shall include Licensee, its
successors and assigns.

21.  Neither Party Deemed to be the Drafter. All provisions of this Agreement have

been negotiated by Licensor and Licensee at arm’s length and with the opportunity for full
representation of their respective legal counsel and neither party shall be deemed to be the drafter
of this Agreement. If this Agreement is ever construed by a court of law, such court shall not
construe this Agreement or any provision of this Agreement against either party as the drafter of
the Agreement.

22. Counterparts. This Agreement may be executed in one or more counterparts,
and all of the counterparts shall constitute but one and the same agreement, notwithstanding

that all parties hereto are not signatory to the same or original counterpart.

23.  No Other Agreements. This Agreement supersedes all prior written or oral
agreements between the parties hereto, all of which earlier agreements are hereby terminated.

Signatures begin on the following page.
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IN WITNESS WHEREOF, this Agreement has been executed by the parties hereto as of
the day and year first above written.

COUNTY OF MAUI

By:
DANILO F. AGSALOG
Its: Director of Finance

“Licensor”

ALEXANDER & BALDWIN, LLC,
a Hawaii limited liability company

By: r\{\ N_—

NELSON N.&. CHYIN

Its AesT SPCRETARY

“Licensee”

APPROVED AS TO FORM
AND LEGALITY

!
[ NUpmS
RICHELLE M. THOMSON
Deputy Corporation Counsel

County of Maui
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STATE OF HAWAII )

COUNTY OF MAUI )

On this ___ day of , 20__, before me personally appeared DANILO F.
AGSALOG, to me personally known, who, being by me duly sworn, did say that he is the
Director of Finance of the County of Maui, a political subdivision of the State of Hawaii, and
executed the foregoing as his free act and deed, and in the capacity shown, having been duly

authorized to execute such instrument in such capacity.

Notary Public, State of Hawaii

Printed Name:

My commission expires:

(Official Stamp or Seal)

NOTARY CERTIFICATION STATEMENT

Document Identification or Description: License Agreement

Doc. Date: or ° Undated at time of
notarization.
No. of Pages: Jurisdiction: Circuit

(in which notarial act is performed)

Signature of Notary Date of Notarization and
Certification Statement

(Official Stamp or Seal)

Printed Name of Notary

ImanageDB:2231258.1
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STATE OF HAWAII )

CITY AND COUNTY OF HONOLULU )

On this 23rd day of _ October , 2012, before me personally appeared

NELSON N.5. CHUN , to me personally known, who, being by me duly swomn or

affirmed, did say that such person executed the foregoing instrument as the free act and deed of
such person, and if applicable in the capacity shown, having been duly authorized to execute such

instrument in such capacity.
awwtiy,,

\\\\ ‘I M,y /,’l . .
P el A
S37a0TAR %% Notary Public, State 6f Hawaii
Sxi 82517 k2
EANUCIRAEN Printed Name: __AHEEN S. MIYAHARA
?’ '7):"'».....-"'4\ \\\
1y OF HP’\\‘\\\\ My commission expires: __7/15/14
g Y S Xpires:
(Official Stamp or Seal)

NOTARY CERTIFICATION STATEMENT

Document Identification or Description: License Agreement

Doc. Date: or "XUndated at time of
notarization.
\\\\\\\“mul””,,
No. of Pages: 12 Jurisdiction: First Circuit Sen 8 M/}:(z.%‘
T . . . . N GV et ",
. . (in which notarial act is performed) s Q& - oTa Yz
Aeticodrd, ~ 10/23/12 Z wi 32.5,';":;: £
Signature of Notary Date of Notarization and E,,U",\sfoa R\~ V\? §
i i ERZ SR\ o
Certification Statement /,,’/// %Qﬁ;k\ E‘:\ \\\\\\
AILEEN S, MIYAHARA (Offici4y Sttt or Seal)

Printed Name of Notary
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STATE OF HAWAII )

CITY AND COUNTY OF HONOLULU )

On this 23rd day of October , 2012, before me personally appeared

CHARLES W. LOOMIS , to me personally known, who, being by me duly sworn or

affirmed, did say that such person executed the foregoing instrument as the free act and deed of

such person, and if applicable in the capacity shown, having been duly authorized to execute such

instrument in such capacity.

\\\\\\“"“”I[”//

L5 MY, . i
Sl i f A
ST ia0TAR S Notary Public, State ofHawaii
Zxi 82517 iwc=
205 uis § Printed Name; __ AMEEN 5. MIYAHARA
RIS &
OUTTIN sssion expires: 7
“Uigyy AR My commission expires: /15/14
(Official Stamp or Seal)
NOTARY CERTIFICATION STATEMENT
Document Identification or Description: License Agreement
p
Doc. Date: or “"XUndated at time of
. \\\\\Hl“ll”,
notarization. \\\\\\ s. M/ yl’”’/
No. of Pages: 12 Jurisdiction: First Circuit g %& oTA "~.,.‘7,§’7,_
. . (inwhich notarial act is performed) Z  ive 5 ,’;" 4 E
Letecoe) S Aiotn 10/23/12 EN “"nt.‘,‘..-';t §
. . -~ .,
Signature of Notary < Date of Notarization and ’/,,Z)é' OGHP"‘ \\\S
Certification Statement //”llm,.:m\\\\\\\
AILEEN S. MIYAHARA (Official Stamp or Seal)
Printed Name of Notary
-9-
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EXHIBIT "A"

DESCRIPTION

CENTRAL MAUI SANITARY
LANDFILL SUBDIVISION

PORTION OF LOT 1-A-1
(SUBDIVISION FILE NO. 3.2253)

All of that certain parcel of land, beinga portion of Lot 1-A-1 of the Central Maul

Sanitary

Landfill Subdivision, being also a portion of Grant 3343 to Claus Spreclels

situated at Puunene, Wailuku, Island and County of Maul, State of Hawaii

Beginning at a pipe at the southwesterly comner of this parcel of land, on the
northeasterly side of Pulehu Road, the coordinates of said point of beginning referred
to Government Survey Triangulation Station "PUUENE 2" being 14,335. 18 feet South
and 9,936.45 feet West and running by azimuths measured clockwise from True

South:

1. 139°
2. 1385°
3. 135°
4. 225°
5. 275°
6. 323°
7. 303°
8. 297°
9. 13°
10. 351°

imanageDB:2231258.1

02’

34
44"

44’

54’
or
45'
04

15

10

398.82 feet

554.93 feet
1.463.88 feet

44.62 feet

816.49 feet
656.69 feet
505.19 feet
534.73 feet

97.37 feet

115.00 feet

Page 1 of 2

Exhibit A
Page 1 of 3

along the northeasterly side of
Pulehu Road:

along same;

along same;

along Lot 2-A-1-A of the Central
Maut Sanitary Landfill
Subdivision;

along same;

along same;

along same;

along same;

along the remainder of Lot 1-A-1
of the Central Maui Sanitary
Landfill Subdivision:

along same:
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28 30" 633.00 feet along same to the point of
beginning and containing an
Areg of 28.486 Acres.

11,  46°

Prepared by: A&B Properties, inc. May 10, 2012
Kahului, Maui, Hawali

This work was prepared by me or under my supervision.

™

LICENSED

PROFESSIONAL J i—“,(x ;
SURVEVOR ﬁ\,é .m 4’,7'73'0/7/0}4-
T y

No. LB-7633 Ken T. Nomura
Licensed Professional Land Surveyor
Certificate No. LS-7633

Expiration Date: 4/30/2014

ME
11/48-k
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